
No. 9112

GItrnttt (tart of App^ala
3far tl|e Nmttj GItrrmt

Charles P. Robbins, as Shareholders' Agent for the

Shareholders of The Exchange National Bank of

Spokane, an insolvent national banking association,

Appellant,
vs.

Samuel A. Mitchell and V. Lorraine Mitchell, his

wife,

Appellees.

Upon Appeal from the District Court of the United

States for the Eastern District of

Washington, Northern Division

BRIEF OF APPELLANT

Thomas A. E. Lally,

John J. Lally,

Solicitors for Appellant.
Paulsen Building-

Spokane, Washington.

NATIONAL PRINTING CO.

"I!

'A U \ O'SRjEfi,





No. 9112

(Etrnttt (Eourt of Appeals
3Fnr tlj* Ntntlj Olirntit

Chaeles P. Robbins, as Shareholders' Agent for the

Shareholders of The Exchange National Bank of

Spokane, an insolvent national banking association,

Appellant,
vs.

Samuel A. Mitchell and V. Lorraine Mitchell, his

wife,

Appellees.

Upon Appeal from the District Court of the United

States for the Eastern District of

Washington, Northern Division

BRIEF OF APPELLANT

Paulsen Building

Spokane, Washington.

Thomas A. E. Lally,

John J. Lally,

Solicitors for Appellant.





Index

Page

Statement of the Pleadings and Facts 1

Jurisdiction 5

District Court 5

Circuit Court of Appeals 6

Statement of the Case 6

Specification of Errors 10

Argument 12

What the Note and Mortgage Covered 13

Contribution 15

The Intent of the Parties 17

Subrogation 18

Recapitulation 19

Decisions Cited 21

Conclusion 28

Appendix I-XI



Table of Cases

Page

Allen v. Fairbanks, 45 Fed. 445 (C. C, D. Vermont,

1891) 15

American National Bank v. Commercial National

Bank, 254 Fed. 249 (C. C. A. 5th) 24

Aspinwall v. Sacchi, 57 N. Y. 331 15

Baldwin v. Bradley, 69 111. 32 16

Bennison v. McConnell (Neb.) 76 N. W. 412 15

CaUanan v. Windsor, 42 N. W. 652 (Iowa) 15

Chetwood, In re, 165 U. S. 443, 41 L. Ed. 782 6

Church v. Ayer, 80 Fed. 543 (D. C, D. Conn., 1897) 26

Cooney v. Arlington Hotel Co. (Del.) 101 Atl. 879.. 15

Drain v. Stough, 41 Fed. (2d) 668 20

Dunsmuir v. Port Angeles, 30 Wash. 586, 71 Pac. 9 19

First Natl. Bank v. First Natl. Bank of Eureka, 14

Fed. (2d) 129 (D. C, D. Kans., 2d Div., 1926).. 16

Galena Natl. Bank v. Ripley, 55 Wash. 615, 104

Pac. 809 21

Hightainer v. American National Bank, 263 U. S.

351, 68 L. Ed. 334 25

Hinshaw v. Austin, 67 Pac. 882 (Kansas) 15

Longview School Dist. v. Stubbs, 160 Wash. 465,

295 Pac. 186 19

Love v. Robinson (Miss.) 137 So. 499, 78 A. L. R.

608 19

McArthur v. Martin, 23 Minn. 74, at 78 19

McClaine v. Rankin, 197 U. S. 155, 49 L. Ed. 702.... 14

McConville v. Gilmour, 36 Fed. 277 (C. C, S. D.

Ohio, 1888) 5



Table of Cases

Page

Murray v. O'Brien, 56 Wash. 361, 108 Pac. 840 19

Phillips-Jones Corp. v. Parmley, 302 U. S. 233, 58

S. Ct. 197, 82 L. Ed. 221 15

Putnam v. Misochi, 189 Mass. 42, 75 N. E. 956 15

Reconstruction Finance Corp. v. John A. McCor-
mick, et al,, 17 Fed. Suppl. 263 27

Redington v. Cornwell, 27 Pac. 40 (Calif.) 19

Sublett v. McKinney, 19 Tex. 438, at 445 19

Thomas v. Hillis, 64 Wash. 288, 70 Wash. 53, 116

Pac. 854, 126 Pac. 62 21

Traill Co. v. Moackrud, 260 N. W. 821 (N. D.) 18

Treadwell v. Pagan, 68 Fed.(2d) 550 (C. C. A. 5th) 25

U. S. v. Weitzel, 246 U. S. 533, 62 L. Ed. 872 13, 16

Van Pelt v. Gardner (Neb.) 75 N. W. 874 15

Waldron v. Ailing, 16 N. Y. S. 250 (1902) 21, 22

Ward v. Goodrich, 82 Pac. 701 (Colo.) 18

Weinberg v. Heller (Calif.) 239 Pac. 358 14

White v. Taylor, 58 S. W. (2d) 210 (Ark. 1933).... 23

4 Ann. Cases 733 15

3 A. S. R. 870 15

98 A. S. R. 31 15

14 C. J., 1135 15

60 C. J. 755-757 18

Fletcher, Cyc. of Corporations, Vol. 7, p. 7511, and

note 59 15

L. R. A. Monograph, 1915-B, 23-32... 18



Table of Cases

Page

34 L. R. A. 763 15

3 R. C. L. 940 21

6 R. C. L. 1036 15

25 R. C. L., Sec. 58, p. 1375 16

Statutes
Ap-

pendix

Page Page

Title 12, U. S. C. A., Sec. 63 26 I

Title 12, U. S. C. A., Sec. 191 27 I

Title 12, IT. S. C. A., Sec. 192 26 II

Title 12, U. S. C. A., Sec. 197....5, 7, 9, 12, 20 IV

Title 15, U. S. C. A., Sec. 605 (1938

Suppl.) 28 IX

Title 28, U. S. C. A., Sec. 41 (16) 5 X
Title 28, U. S. C. A., Sec. 225 (d) 6 X



No. 9112

Itttfth §>ifxtt&

GItmtit (tort of Appeals
For % Nmtlj (Etrrmt

Charles P. Robbins, as Shareholders' Agent for the

Shareholders of The Exchange National Bank of

Spokane, an insolvent national banking association,

Appellant,
vs.
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States for the Eastern District of

Washington, Northern Division

BRIEF OF APPELLANT

STATEMENT OF THE PLEADINGS AND FACTS

This action was commenced by the Receiver of the

bank hereinafter named. Paragraph I of the second

amended complaint alleged that The Exchange Nation-

al Bank of Spokane, a national banking association,

was declared insolvent by the Comptroller of the Cur-

rency on January 18, 1929 (Tr. 12-13), which was ad-



mitted in paragraph I of the answer of appellees (Tr.

26). Paragraph II of said complaint alleged the ap-

pointment by the Comptroller of the Currency of Re-

ceiver James A. Drain, who was succeeded by Receiver

Lally, who continued as such until September 16, 1936,

when appellant was elected and qualified as Sharehold-

ers' Agent (Tr. 13), which was admitted in paragraph

II of appellees' answer (Tr. 26).

Paragraphs IV, V, VI, VII, and VIII of said com-

plaint alleged that on July 15, 1930, appellee Samuel

A. Mitchell executed "for a valuable consideration"

a written promissory note, as therein set out, by

which he agreed to pay the first-mentioned Receiver

the sum of $11,280.50 on demand, together with six

per cent interest and a reasonable sum as attorneys'

fees if suit were brought; that said appellee and the

other appellee, his wife, then executed to said Receiver

a written indenture of mortgage on real estate in

Whitman County, Washington, owned by them, secur-

ing the payment of said note; and that fifteen differ-

ent payments were made by the said Samuel A. Mit-

chell at various times from December 7, 1934, to March

13, 1936, on said note (Tr. 14-22) ; all of which allega-

tions were admitted by paragraphs IV, V, VI, VII,

and VIII of appellees' answer (Tr. 27).

The appellees' affirmative defense alleged and appel-

lant admitted: that on January 18, 1929, when said

association was declared insolvent, appellee Samuel A.

Mitchell was the owner of one hundred twenty-three



shares of the capital stock of said association, on

account of which the Comptroller of the Currency

levied an assessment of $12,300 (Tr. 28, 31); that

subsequent to the execution and delivery of the note

and mortgage, all of the circulating notes of said asso-

ciation were retired and all of the creditors thereof

were paid in full, including interest (Tr. 29, 32). The

appellees further alleged that the consideration for

which the note and mortgage were executed had failed,

and this was denied by the appellant (Par. V, Tr.

29; Par. V, Tr. 31). The answer further alleged that

appellant had no right, title, or interest in or to the

note or mortgage (Par. II, Tr. 29; Par. II, Tr. 32),

which was denied by appellant.

Appellant alleged in his reply and offered evidence

in support thereof, as follows : that prior to the deliv-

ery of the note and mortgage a large number of the

shareholders had paid their assessments in full, and

that thereafter, before the election of appellant as

Shareholders' Agent, other shareholders did likewise,

and that such payments were necessary for the Re-

ceiver to pay the creditors and retire the circulating-

notes of the association (Par. I, Tr. 32; St. 15) ; that

the purpose of the note and mortgage was to secure

all phases of the obligation of appellee by reason of

such stock ownership, so that appellee would make his

proper contribution towards discharging the obliga-

tions of the association, and so that other sharehold-

ers, who had paid one hundred per cent or a greater



proportion of the obligations than appellee, would not

have to bear a greater proportion of such obligations

than would be just and ratable (Par. II, Tr. 32-33;

St. 15, 21) ; that by reason of the failure of appellees

to pay the note and mortgage in full, they have not

paid their share and a large number of shareholders

who have paid their one hundred per cent assessment

are entitled to contribution from them, and that the

appellant, as Shareholders' Agent, holds the note and

mortgage for the use and benefit of all persons in in-

terest, including the shareholders entitled to contribu-

tion (Par. Ill, Tr. 33) ; that the retirement of

the association's circulating notes and the payment

of its creditors was made possible only by the full

payment of the assessment by those shareholders who

paid in full; that on the making of such full pay-

ment, the Receiver, and later the appellant, as the

trustee for those shareholders, became subrogated to

the rights in and to the note and mortgage in ques-

tion, and that the appellant holds them impressed

with a trust for the enforcement of such rights by

way of contribution and subrogation (Par. IV, Tr.

33-34) ; and that a further consideration for the

execution and acceptance of the note and mortgage

was indulgence granted by the Receiver in giving

appellees further time in the enforcement thereof and

payment by appellees, and that more than a reason-

able time elapsed in the enforcement thereof (Par. V,

Tr. 34).



The case came on for trial on the 28th day of Feb-

ruary, 1938. Judgment was entered on the 29th day

of December, 1938 (Tr. 46-47) in which the Court de-

creed: that defendants be given judgment of dismissal

of the action ; that the note sued upon be surrendered

to appellee Samuel A. Mitchell; that the real estate

mortgage be canceled, released, and held of no fur-

ther force or effect; and that appellees recover costs

in the sum of $20 against appellant. This appeal is

from that final decree.

JURISDICTION

District Court.

The jurisdiction of the District Court is sustained

by:

Sec. 41 (16), Title 28, U.S.C.A., (Appendix), pro-

viding such suits may be brought by national banking

associations.

Sec. 197, Title 12, U.S.C.A., (Appendix), providing

for the selection and qualification of a shareholders'

agent, and that he shall have the same powers, rights,

and duties as such a receiver.

McConville vs. Gihnour, 36 Fed. 277 (C.C., S.D.

Ohio 1888), holding that Federal Courts have juris-

diction of suits by and against such agents and that it

is proper to substitute the agent as plaintiff in a suit

commenced by the receiver, and also holding that the

receiver and agent are each an agent of the United

States.
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In re Chetwood, 165 U.S. 443, 41 L. Ed. 782, hold-

ing that such a receiver is an agent of the United

States.

The appellant filed the second amended complaint

herein, alleging the necessary jurisdictional facts in

paragraphs I and II thereof (Tr. 12-13), which facts

are admitted in paragraphs I and II of appellees*

answer thereto (Tr. 26).

Circuit Court of Appeals.

The jurisdiction of this Court is believed to be sus-

tained by:

Sec. 225(D) of Title 28, U.S.C.A. (Appendix).

The decree appealed from was entered December 29,

1938 (Tr. 46-47) ; notice of appeal from that decree to

the Circuit Court of Appeals for the Ninth Circuit

was filed January 27, 1939 (Tr. 48) ; appellant's bond

on appeal was filed, together with the notice of ap-

peal, with the Clerk of the District Court on January

27, 1939 (Tr. 48-50) ; and a transcript of the record was

prepared by the Clerk of the Circuit Court of Appeals

and was received by appellant on March 25, 1939.

STATEMENT OF THE CASE

This is an action in equity, commenced by the for-

mer Receiver of The Exchange National Bank of

Spokane, an insolvent national banking association

(Tr. 2), to recover judgment on a promissory note

executed by appellee Samuel A. Mitchell to said Re-



ceiver for the amount of the unpaid principal and in-

terest on the one hundred per cent assessment levied

by the Comptroller of the Currency on all sharehold-

ers of said association (Tr. 3-4), and to foreclose a

real estate mortgage executed by appellees Samuel A.

Mitchell and V. Lorraine Mitchell, his wife, to said

Receiver, securing the payment of said note. The ap-

pellant is the Shareholders' Agent elected pursuant to

Title 12, Section 197, U.S.C.A., (Appendix), and sub-

stituted as plaintiff in the action. (Tr. 7-8).

The Exchange National Bank of Spokane, Wash-

ington, a national banking association, was declared

insolvent by the Comptroller of the Currency on Janu-

ary 18, 1929 (Tr. 12-13), on which date he appointed a

Eeceiver. On January 28, 1929, the Comptroller is-

sued notice and call upon the shareholders, levying an

assessment of one hundred per cent of the par value

of each share, or $100.00 per share. (Ex. "D," Tr.

72-73).

When the bank closed, appellee Samuel A. Mitchell

was the owner of one hundred twenty-three shares of

stock (Tr. 28), and, shortly after the receipt of notice

and call of assessment, he paid to the Receiver the

sum of $2,000 on account. (Tr. 28, 63). Appellee

made no further payments on the call, and on July

15, 1930, he executed to the Receiver the demand

promissory note for $11,280.50 (Ex. "A," Tr. 14), se-

cured by a real estate mortgage (Ex. "B," Tr. 15).

Further promise to pay and comply with these instru-
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ments is shown by a letter signed by appellee (Ex.

"0," Tr. 52).

Receiver Drain testified: that appellee was unable

to pay his assessment, but otherwise was willing to do

so ; that appellee gave the demand note and mortgage,

nothing being said as to when said note would be

called; and that appellee was to pay when he could

and Receiver Drain was to give him all possible time,

so long as he showed good intentions. (Tr. 61). There

was no discussion as to the legal incidents or liabili-

ties, but Drain told appellee Mitchell that he had no

power to extend the time of payment of the debt but

did have discretion to avoid bringing suit so long as

appellee acted in good faith. (Tr. 62).

Said mortgage was given subject to a prior mort-

gage in the sum of $22,500. (Tr. 17).

Receiver Drain was succeeded by Thomas A. E.

Lally as Receiver on July 1, 1934. (Tr. 7-8). Ap-

pellee made fifteen payments upon his note between

December, 1934, and March, 1936, totaling $1,100, re-

ducing the principal to $10,180.50. (Tr. 22). Ap-

pellees' Exhibit 1 consists of fourteen receipts (Tr.

64-70), which are the various receipts signed by the

Receiver for payments made by appellee on said note,

in which receipts it is recited that the payment is to

apply on stock assessment. This notation was ex-

plained by the Receiver as simply a method of book-

keeping to keep the accounts of shareholders separate

from the accounts of other debtors, and any dealings
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with a shareholder were carried under that heading,

so that the particular wording of the receipts is not to

be considered in any way conclusive. (Tr. 58-59; St.

12-13).

Action against appellee Samuel A. Mitchell and his

community to foreclose said real estate mortgage and

collect said note was instituted by Receiver Lally, the

original complaint being filed June 13, 1936. Receiver

Lally wound up the Receivership of The Exchange

National Bank in the Spring or Summer of 1936, (Tr.

53) the currency having been redeemed, the expenses

of the trust having been paid, and all depositors who

had filed claims having been paid in full, including

six per cent interest. There remained, however, credi-

tors who had not filed claims. Those were not paid

and funds had not been accumulated in a sufficient

sum to have paid them. (Tr. 53).

The Comptroller of the Currency, as provided by

Section 197, Title 12, U.S.C.A., (Appendix), called a

meeting of the shareholders, at which appellant was

elected Shareholders' Agent. (Tr. 51). Thereupon,

the Comptroller and Receiver assigned and conveyed

to appellant all assets and other property in their

hands, including said note and mortgage. (Tr. 51).

Thereafter, on November 12, 1936, appellant Rob-

bins was substituted as plaintiff in the action (Tr. 8,

13). The case came on for trial on the 28th day of

February, 1938. J. S. Lee, assistant to the Share-

holders' Agent, testified: that there are one hundred
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sixty-five persons owning stock in The Exchange Na-

tional Bank ; that one hundred thirty-one of these had

paid their assessments in full; that six had obtained

compromises; that twenty-eight others had paid par-

tially or nothing on account thereof (Tr. 63)

;

that $727,998.69 had been paid on account of "share-

holders' superadded liability," of which $603,100.00

was paid by those who paid their assessment in full;

that the maximum estimate of total recoveries pos-

sible through the efforts of the Shareholders' Agent

could not exceed a thirty-three per cent recovery of

the amount of assessments paid in, leaving a minimum
loss to stockholders of their original investment plus

sixty-seven per cent of the superadded liability paid.

(Tr. 60).

SPECIFICATION OF ERRORS

Appellant specifies and relies upon each of the as-

signed errors, to-wit:

1. The Court erred in denying appellant the relief

demanded in his second amended complaint; namely,

a decree for the unpaid balance of the note and order-

ing the mortgage foreclosed.

2. The Court erred in signing and entering the

findings of fact and conclusions of law and the decree,

particularly finding numbered X (Tr. 38) to the

effect that the note and mortgage were not a pledge

for any juurpose and that the consideration for which

they were executed entirely failed when the depositors,

creditors, expenses of receivership, and the redemp-
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tion of circulating notes were paid in full, and in con-

clusions numbered I, II, and III (Tr. 38), holding

respectively that appellant was not entitled to con-

tribution, was not entitled to subrogation, and that

the note and mortgage never became an asset of the

association.

3. The Court erred in refusing to sign and enter

the findings of fact and conclusions of law proposed

by appellant, appearing at pages 39 to 44 of the tran-

script, to the effect: that a large number of share-

holders paid their assessments in full, others not pay-

ing in full, but all paying a larger percentage than

appellee; that the purpose of the note and mortgage

was to secure the payment thereof, so that appellee

would make proper contribution towards discharging

the obligations of the association, and so that other

shareholders would not bear a greater proportion

thereof; that by reason of appellees' failure to pay

the note and mortgage, they have not paid their proper

share, and the other shareholders have become entitled

to contribution from appellees, and that appellant

holds such securities for the benefit of all parties in

interest, including the shareholders entitled to contri-

bution ; that the discharge of the obligations of the as-

sociation was made possible only by the full payment

by other stockholders of their assessment, whereupon

the Receiver, and then the appellant, became subro-

gated to all rights of the association's former creditors

to the note and mortgage which are now held by ap-



12

pellant impressed with the trust for the investment

of such rights and remedies by way of contribution

and subrogation; and that one of the considerations

for the execution and acceptance of the note and mort-

gage was indulgence by the payee in granting appel-

lees a reasonable time for making payments thereon.

The proposed conclusions of law, appearing at page

45 of the transcript, hold : that the note and mortgage

are enforceable by appellant; that appellant is en-

titled to enforce subrogation and contribution for the

benefit of the other shareholders who have paid more

than their ratable proportion; that the said note and

mortgage became an asset and were assignable to the

appellant, and that appellant is entitled to judgment

and foreclosure thereof.

ARGUMENT

Appellant has found no decision on facts similar to

those before the Court. In fact, he has found no de-

cision stating whether or not a shareholders' agent

can enforce such a note and mortgage.

Title 12, U.S.C.A., Section 197, (Appendix), pro-

vides for the manner of selecting a shareholders'

agent, and that the Comptroller and Receiver "shall

thereupon transfer and deliver to such Agent all the

undivided or uncollected or other assets of the asso-

ciation * * *"; that thereupon, "such Agent shall

hold, control, and dispose of the assets and property of

such association * * * for the benefit of the share-
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holders of such association * * *"; that the Agent

may sue, "* * * and do all lawful acts and things

necessary to finally settle and distribute the assets

and property * * *"; and that "the proceeds of the

assets or property * * * shall be distributed as fol-

lows: * * * *," among the shareholders. (Italics ours)

It will be conceded that such an Agent exists for

the express purpose of winding up the affairs of the

trust for the benefit of the shareholders. The expres-

sion "assets and property" appearing in the Act, con-

templated at least property which is admittedly an

asset of the association under the word "assets," and

such other items under the word "property," which

might not be properly assets of the association but

which came into the possession and ownership of the

Receiver and were transferred to the Agent, as the

note and mortgage in question.

The Act mandates that the "* * * Agent shall

hold, control, and dispose of the assets and property

* * * for the benefit of the shareholders * * *." His

attempted suit for judgment and foreclosure of the

note and mortgage was for the benefit of the share-

holders.

What the Note and Mortgage Covered

The Receiver represents not only the creditors, but

the shareholders of the association. U. S. v. Weitzel,

246 U. S. 533, 62 L. Ed. 872. Had appellee Mitchell

paid with money his full assessment, he would have
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performed his primary duty to the creditors and also

his duty to the other shareholders. When he gave

the note and mortgage, he attempted to secure the

performance of those two duties, to secure the pay-

ment of that part of his assessment as might be neces-

sary to pay the creditors, the balance to be used in

the performance of his obligation to fellow share-

holders.

The statutory liability for the enforcement of his

assessment, in the absence of the note or mortgage,

was two years, and would have expired on the 28th clay

of January, 1931 (Tr. 56) about six months after the

date of the note and the mortgage. McClaine v. Ran-

kin, 197 U. S. 155, 49 L. Ed. 702.

Had appellee paid nothing on his statutory liability

and never executed the note,, the shareholders who

paid more than their just proportion would have a

right to contribution.

An exception to the general rule is found in the

State of California, where, by reason of its peculiarly

worded statute, contribution may not be had unless

the original liability was either joint, or joint and

several. Weinberg v. Heller (Calif.) 239 Pac. 358.

No evidence appears in the record from which the

intent of appellee can be gathered, excepting the in-

struments themselves. The super-added liability of

appellee became extinct when barred by the statute

of limitations January 28, 1931, but the note and mort-
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gage continued an obligation on which appellee made

payments until March 13, 1936 (Tr. 22). Those pay-

ments subsequent to January 28, 1931, were not made

on the bare statutory liability, but were made on the

obligations evidenced by the note and mortgage.

Contribution

Among a group of debtors equally liable on a com-

mon obligation, those paying in greater proportion

than others have a right to contribution.

6 B. C. L., p. 1036;

14 Corpus Juris, 1135;

Fletcher, Cyc. of Corporations, Vol. 7, p. 7511,

and note 59.

This applies to corj^orate stockholders.

Phillips-Jones Corp. v. Parmley, 302 U. S.

233, 58 S. Ct. 197, 82 L. Ed. 221;

Aspinwall v. Sacchi, 57 N. Y. 331;

Putnam v. Misochi, 189 Mass. 42, 75 N. E.
956;

Callanan v. Windsor, 42 N. W. 652 (Iowa)

;

Hinshaiv v. Austin, 67 Pac. 882 (Kansas)
;

Cooney v. Arlington Hotel Co. (Del.) 101 Atl.

879;

Allen v. Fairbanks, 45 Fed. 445 (C. C. D.
Vermont, 1891)

;

Van Pelt v. Gardner (Neb.) 75 N. W. 874;

Bennison v. McConnell (Neb.) 76 N. W. 412.

Monographic notes

:

4 Ann. Cases 733;

3 A.S.R. 870;

98 A. S. B. 31;

34 L. B. A. 763.
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It also applies to shareholders in national banking

associations.

First Natl. Bank v. First Natl. Bank of Eu-
reka, 14 Fed. (2d) 129 (D. C. D. Kansas
1926).

25 R. C. L., Sec. 58, p. 1375:

"* * * a stockholder, paying his own and an-

other stockholder's share of the debts of the cor-

poration, to protect his interest in the property
of the company, may be subrogated to the rights

and remedies of the creditors so paid, as a means
to enforce contribution from the other stock-

holder."

As stated by Brandeis, J., in U. S. v. Weitzel, supra

:

"The receiver deals with the assets and protects

them for whom it may concern, including the

stockholders."

When the Receiver accepted the note and mortgage,

we may assume that he had not only the creditors but

the shareholders in mind. When a pledge is given,

the presumption arises that it applies to all of the

debtor's liability. Baldwin v. Bradley, 69 111. 32, in

which the Court said:

"In all cases the pledge is understood to be a

security for the whole and every part of the

debtor's engagement, unless it is otherwise stipu-

lated between the parties."

As the Receiver protects both creditors and share-

holders, may we not assume that he took the note and

mortgage as security for all of the obligations?
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The intrinsic evidence found in the note and mort-

gage themselves indicates an intent to extend the

obligation beyond the bare statutory liability and

limitation. The note provides that interest shall be

paid "annually." There would be no interest pay-

ments due thereunder until July, 1931, at which time

the shareholder's statutory liability would already

have been barred. There was nothing in the note to

extend it beyond the limitation period, because the

note was a mere demand note. The interest provision

contemplates the existence of a valid obligation at

least one year after its execution (Tr. 15-21). The

mortgage contains self-liquidating provisions provid-

ing for the operation of the mortgaged land, the an-

nual crop proceeds to be paid in a certain manner,

and some of it to be applied to the retirement of the

note. This is evidence of an intent to keep the note

obligation alive and is not evidence of an intent to keep

the mere statutory shareholder's liability in force.

The Intent of the Parties

Appellee Mitchell made fifteen various payments on

the note from December 7, 1934, to March 13, 1936,

totaling $1,100 (Tr. 10), long after the mere statu-

tory liability was barred.

We might logically assume that he intended the

note and mortgage to be a substitute for the original

statutory liability and for his obligation to the other

shareholders by way of contribution, as it was his

duty to respond to both. Here, we might logically

say that what he did should be interpreted in the light
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of the equitable presumption that "equity imputes

an intent to fulfill an obligation."

The legal effect of these transactions is the same

as though the note and mortgage had been taken in

payment of the statutory liability only, in which event,

of course, they could be enforced by the Receiver.

The fact that two forms of debt existed for a period

of six months until the statute of limitations had

run on the statutory liability does not involve the

situation, as parties may supplement an obligation

by another form of obligation and both remain co-

existent, as, for instance, a real estate contract call-

ing for installment payments represented by promis-

sory notes, or a judgment represented by a note.

Ward v. Goodrich, 82 Pac. 701 (Colo.)

Various forms of obligation, represented by various

written instruments, may exist concurrently without

raising the situation of pledge.

Traill Co. v. Moackrud, 260 N. W. 821
(N. D.)

;

Monograph, L. R. A., 1915-B, 23-32.

Subrogation

If it is contended that the note was to stand in lieu

only of the naked statutory liability, the result would

still be the same, because the note and mortgage would

inure to the benefit of the trust on the equitable prin-

ciple of subrogation. 60 Corpus Juris, 755-757.
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This remedy has been used in favor of one ad-

vancing funds to pay bank creditors, in such a man-

ner as to preserve for his benefit even the naked

shareholder's liability. Love v. Robinson (Miss.) 137

So. 499, 78 A. L. R, 608.

The doctrine of subrogation is more easily applied

when tangible assets have been created by the debtor,

securing the obligation which has been paid for him

by others, and the remedy of subrogation has been

greatly favored by the courts.

Dtmsmuir v. Port Angeles, 30 Wash. 586 ; 71
Pac. 9;

Murray v. O'Brien, 56 Wash. 361; 108 Pac.
840;

Longview School Dist. v. Stubbs, 160 Wash.
465; 295 Pac. 186.

Subrogation, operating as an equitable assignment

of the debt, carries with it all securities in favor of

the subrogees. Payment by them of the original debt

does not discharge the obligation of the debtor who

has been helped by their payment.

Redington v. Comivell, 27 Pac. 40 (Calif.)
;

McArthur v. Martin, 23 Minn. 74, at 78;

Sublett v. McKinney, 19 Tex. 438, at 445.

Recapitulation

If the note and mortgage are to be considered a

pledge, they should be held to cover the contribution

debt also and to have inured to the trust. If they

are considered a substituted obligation, they were
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preserved to the trust, either because they were in-

tended to satisfy both the statutory and the contribu-

tion obligation or because of the subrogation doctrine.

The note and mortgage being either assets or property

of the Receiver and having been assigned to appel-

lant as agent, he had a right to enforce them, as they

became property of the trust either through subroga-

tion or the intent of the parties that the note and

mortgage would care for the statutory liability and

appellee's obligation for contribution.

Appellee's original liability as a shareholder is

purely statutory (Drain v. Stowgh, 41 Fed. (2d) 668),

and he having changed that liability into a note and

mortgage, they can be logically considered assets. The

original obligation was purely statutory; the new

obligation was purely contractual, the note containing

words of negotiability.

In construing Section 197 of Title 12, U. S. 0. A.,

that construction should be adopted which is in har-

mony with the purpose of the whole Act. The pur-

pose thereof is for the Receiver, representing both

creditors and shareholders, to perform his duties for

the benefit of both as expeditiously as possible, and

then to deliver the " assets and property" to the Share-

holders' Agent, and for the latter then to handle

those "assets and property" for the equitable benefit

of all shareholders.

In addition to the foregoing, appellee undoubtedly

executed the note and mortgage in consideration of
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forbearance by the Receiver. Forbearance alone is

sufficient consideration to support a negotiable in-

strument. 3 R. C. L., 940. The Supreme Court of

Washington has adopted this principle, even in cases

where the antecedent debt had ceased to exist, but

where the creditor extended forbearance in the new

obligation.

Galena Natl. Bank v. Ripley, 55 Wash. 615;
104 Pac. 809;

Thomas v. Hillis, 64 Wash. 288, 70 Wash. 53;
116 Pac. 854; 126 Pac. 62.

We may conclude that appellee could not pay the

statutory liability, that the Receiver promised a rea-

sonable forbearance, and that then the note and mort-

gage were executed. This resulted in a new contrac-

tual obligation based on sufficient consideration and

created a new asset.

Unfortunately, we have found no decision, nor was

any presented to the trial court, raising the question

of contribution or pledge or substituted obligation

sought to be enforced by a shareholders' agent in the

form of a note and mortgage.

Decisions Cited

In the argument before the trial court, the follow-

ing cases were cited, which have some applicability,

but in no one of which were the shareholders' agent

and a note and mortgage involved as in the principal

case:

Waldron v. Ailing, 76 N. Y. S. 250 (1902). Action
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by the assignee of the receiver of a national bank to

enforce the liability of defendant's testator as a stock-

holder therein. It is apparent, but not expressly

stated, that the plaintiff was enforcing the bare statu-

tory liability against the shareholder and the case did

not involve a promissory note or any writing. The

lower court dismissed the case on the ground that

such a liability could be enforced only by the receiver

and could not be transferred by him. The appellate

court reversed the lower court, stating:

"By the determination of the Comptroller that

this general liability should be fixed and adjusted
at $61.00 per share, the same became a definite

liquidated claim against the stockholder. Casey
v. Galli, 94 U. S. 673, 677, 21 L. Ed. 168. When
this step had been taken by the Comptroller the

liability of the stockholder assumed the same char-

acteristics as any other claim or chose in action

which the receiver might hold as part of the

assets of the bank. Upon general principles, such

a claim would be assignable unless prohibited in

some way by the statute. It is claimed by the

respondent that such prohibition is to be found
in Section 5234 Rev. St. U. S., which provides,

in connection with other clauses, that the re-

ceiver 'may if necessary to pay the debts of the

association, enforce the individual liability of the

stockholders.' It is argued that this statutory

provision confers a personal trust and duty upon
the receiver which may not be delegated by him.

We think, however, that it would be a somewhat
strained construction to give to the language em-
ployed this significance. The Comptroller fixes

the amount of the individual liability, and makes
it, as above stated, a liquidated claim. There
is no particular personal trust imposed upon the
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receiver in the matter of collecting the liability.

It is made his duty to realize upon it the same
as upon any other asset or claim of the bank
which comes into his possession. One of the ordi-

nary methods by which moneys are realized upon
a claim is by sale and assignment of the latter.

The present case suggests the difficulties which
would attend a decision that a receiver might not
assign such a claim as this. The receiver of this

particular bank is located in Washington. The
defendant is found in this state. It would be so

expensive as probably to render a proceeding
fruitless if the former was compelled to person-
ally come to this state to institute an action, while
upon the other hand it might very well happen
that something could be realized upon the claim
by the sale and transfer thereof. So that we fail

to find in the clauses quoted a prohibition against
the course taken in reference to this claim."

White v. Taylor, 58 S. W. (2d) 210 (Ark. 1933). A
state bank was placed in the hands of the bank com-

missioner for liquidation in November, 1930, and just

prior thereto considerable of its assets had been sold

and the proceeds placed in the inventory of assets of

the bank. After the bank commissioner had liquidated

for some time, the bank was reorganized, and all of

the assets of the old bank assigned to the new organ-

ization by a written contract, by which the new or-

ganization acquired all of the assets, including the

assessments already levied against the stockholders.

The contract was approved by some of the old stock-

holders, but not by the appellant shareholder, who,

when sued on his assessment, pleaded that when the

assets were transferred the power of the bank com-
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missioner ceased and that the law did not authorize

such transfer of the stock liability, and also insisted

that the stock liability was not an asset of the old

bank and could not be assigned. The Supreme Court

stated

:

"It is next insisted that the stockholder's liabil-

ity was not an asset and could not be assigned in

the disposition of the assets for organization of

the new bank. It was said in Collman v. State,

161 Ark. 351, 256 S. W. 357, that: 'This stock-

holders' liability is not an asset available in the

usual and ordinary course of business.' See also

7 C. J. 507. Under our statute providing for

liquidation of insolvent banks by the bank com-
missioner, he is authorized to maintain all neces-

sary suits, make collections, conserve the assets

and business, and on the order of the Chancery
Court, may sell or compound all bad or doubtful

debts, and to enforce if necessary, in the state or

elsewhere, the liability of the failed bank's stock-

holders. We see no reason why the bank com-
missioner after the assessment of the stockholders'

liability had been made could not transfer and
assign the claims therefor the same as he could

any of the other assets of the bank in final settle-

ment of its affairs, and certainly the purchaser

of such assets of the bank, including the stock-

holders' assessments already made, would have
the right to use the name of the bank commis-
sioner in enforcing the liability, if necessarv.

Waldron v. Ailing, 76 N. Y. S. 250."

American National Bank v. Commercial National

Bank, 254 Fed. 249 (C. C. A. 5th). Two national banks

made a contract by which one agreed to be the liquidat-

ing agent of the other. The contract provided that

neither it nor the resolution of the stockholders of
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the liquidated bank "shall relieve the shareholders

of the Commercial National Bank from their legal

liability as shareholders to respond in the event it

may be necessary to have recourse upon such share-

holders' liability for any deficit which may remain

after exhausting the other assets of said association

in the payment of its liabilities." The liquidating

bank did not realize enough from the assets, and it

was held that it could sue the shareholders of the

other bank on their statutory liability.

The above case was affirmed in Hightainer v. Amer-

ican National Bank, 263 U. S. 351, 68 L. Ed. 334. In

the appeal to the United States Supreme Court, the

shareholders contended that the suit of the liquidat-

ing bank was to recover by reason of the contract be-

tween the two banks and, therefore, was not within

the Federal statute which expressly provides the obli-

gations for which a shareholder shall be liable.

Treadwell v. Fagan, 68 Fed. (2d) 550 (C. C. A. 5th).

A state bank about to fail made an agreement with a

national bank, by which it transferred all its assets,

and the national bank assumed and agreed to pay

all of the obligations of the state bank excepting the

shareholders' liability, and it was agreed that if the

assets were not enough to pay the obligations within

five years, the shareholders of the state bank would

be liable for the balance to the extent of their stock

assessment liability. Two years after the contract, a

receiver was appointed for the national bank, who
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sued the shareholders of the state bank. The action

was dismissed, not because the right of action was not

assignable, and not because the plaintiff could not sue

on the original liability, which did not originally run

to him, but was dismissed because the liquidating

bank had not paid the obligations as it had agreed to,

so that inferentially we may conclude that the Court

would have held that the assessment liability is assign-

able and that suit may be maintained on the bare

choses of action by the assignee.

Church v. Ayer, 80 Fed. 543 (D. C, D. Conn., 1897),

holds that a shareholders' agent cannot enforce the

bare statutory liability. This case does not involve a

note or mortgage and is distinguishable from the prin-

cipal case.

For the convenience of the Court, we add:

Title 12, U. S. C. A., Sec. 63 (Appendix), provides

that shareholders shall be held "individually respon-

sible for all contracts, debts, and engagements of such

association, to the extent of the amount of their stock

therein at the par value thereof, in addition to the

amount invested in such shares; * * *."

Title 12, U. S. C. A., Sec. 192 (Act June 3, 1864,

c. 106, Sec. 50; 13 Stat. L., 114, Acts May 15, 1916,

and August 23, 1935) (Appendix), provides that when

the Comptroller appoints a receiver, "such receiver,

under the direction of the Comptroller, shall take pos-

session of the books, records, and assets of every de-
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scription of such association, collect all debts, dues,

and claims belonging to it, and, upon the order of a

court of record of competent jurisdiction, may sell

or compound all bad or doubtful debts, and, on a like

order, may sell all the real and personal property of

such association, on such terms as the court shall

direct ; and may, if necessary to pay the debts of such

association, enforce the individual liability of the

stockholders."

Title 12, U. S. C. A., Sec. 191 (Act of June 30, 1876,

c. 156, Sec. 1; 19 Stat. L., 63) (Appendix), provides

that whenever any national banking association shall

be dissolved as prescribed in Section 5239 of the Ee-

vised Statutes the Comptroller may "appoint a re-

ceiver who shall proceed to close up such association

and enforce the personal liability of the shareholders,

as provided in Section 5234 * * *."

It is to be noted that the above Section 191 was

enacted subsequent to Section 192, and that Section

191 specifically mandates the receiver to enforce the

statutory liability, while the old Section 192 makes

it optional if it is necessary to pay the debts of the

association.

Since the trial of this case, the case of Reconstruc-

tion Finance Corporation v. John A. McCormick, et al.,

17 Fed. Suppl. 263, has been affirmed under date of

February 20, 1939, before the United States Circuit

Court of Appeals for the Seventh Circuit. At the

time of printing this brief, the decision of the appel-
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late court is not reported, but it undoubtedly will be

prior to the argument of this case. In affirming that

the Reconstruction Finance Corporation had a right

to enforce by direct suit the stockholders' liability

to recover on a loan made by it to a state bank, the

Court refers to the Act of Congress (Sec. 605, Title

15, U. S. C. A., 1938 Supp.) authorizing the Recon-

struction Finance Corporation to make loans to any

bank, " including loans secured by the assets of any

bank * * * that is closed or in the process of liquida-

tion * * *," and refers to the statutory stockholders'

liability for assessment as "assets which constitute

the security * * *" of such a loan evidenced only by

the note of the bank.

CONCLUSION

Appellant submits that under Section 191 above, it

was the absolute duty of the Receiver to enforce the

statutory liability of appellee ; that he did so when he

accepted the note and mortgage in question; that the

note and mortgage secured not only the bare statutory

liability of assessment, but secured appellee's obliga-

tion to the other shareholders who had paid all or a

larger part of their assessment; and that the bare

statutory assessment liability became extinguished and

there were substituted therefor the note and mort-

gage, which should be considered as part of the

"assets and property" of the Receiver transferable to

appellant as Shareholders' Agent, and enforceable by

him.
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We respectfully submit that the judgment of the

trial court should be reversed and decree entered in

favor of appellant for the unpaid balance of the note

and foreclosure of the mortgage.

Respectfully submitted,

Thomas A. E. Lally,

John J. Lally,

Paulsen Building,

Spokane, Washington,

Solicitors for Appellant.
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APPENDIX

Sec. 63, Title 12, U.S.C.A.

"Sec. 63. Individual liability of shareholders.

"The shareholders of every national banking asso-

ciation shall be held individually responsible for all

contracts, debts, and engagements of such association,

to the extent of the amount of their stock therein, at

the par value thereof, in addition, to the amount invested

in such shares ; except that shareholders of any banking

association existing on June 22, 1874, under State laws,

having not less than $5,000,000 of capital actually paid

in, and a surplus of 20 per centum on hand, both to be

determined by the Comptroller of the Currency, shall

be liable only to the amount invested in their shares;

and such surplus of 20 ];>er centum shall be kept un-

diminished, and be in addition- to the surplus provided

for in this chapter; and if at any time there is a

deficiency in such surplus of 20 per centum, such asso-

ciation shall not pay any dividends to its shareholders

until the deficiency is made good; and in case of such

deficiency, the Comptroller of the Currency may com-

pel the association to close its business and wind up

its affairs under the provisions of this chapter relat-

ing to dissolution and receivership. (R. S. Sec. 5151;

Dec. 23, 1913, c. 6, Sec. 23, 38 Stat. 273.)"

Sec. 191, Title 12, U.S.C.A.

"Sec. 191. General grounds for appointment of

receiver.
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"Whenever any national banking association shall

be dissolved, and its rights, privileges, and franchises

declared forfeited, as prescribed in section 93, or

whenever any creditor of any national banking asso-

ciation shall have obtained a judgment against it in

any court of record, and made application, accom-

panied by a certificate from the clerk of the court

stating that such judgment has been rendered and has

remained unpaid for the space of thirty days, or

whenever the comptroller shall become satisfied of

the insolvency of a national banking association, he

may, after due examination of its affairs, in either

case, appoint a receiver who shall proceed to close up

such association, and enforce the personal liability of

the shareholders, as provided in section 192. (June

30, 1876, c. 156, Sec. 1, 19 Stat. 63.)"

Sec. 192, Title 12, U.S.C.A.

"Sec. 192. Default in payment of circulating notes.

"On becoming satisfied, as specified in sections 131

and 132 of this title, that any association has refused

to pay its circulating notes as therein mentioned, and

is in default, the Comptroller of the Currency may
forthwith appoint a receiver, and require of him such

bond and security as he deems proper. Such receiver,

under the direction of the comptroller, shall take pos-

session of the books, records, and assets of every de-

scription of such association, collect all debts, dues,

and claims belonging to it, and, upon the order of a
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court of record of competent jurisdiction, may sell or

compound all bad or doubtful debts, and, on a like

order, may sell all the real and personal property of

such association, on such terms as the court shall

direct ; and may, if necessary to pay the debts of such

association, enforce the individual liability of the

stockholders. Such receiver shall pay over all money

so made to the Treasurer of the United States, sub-

ject to the order of the comptroller, and also make

report to the comptroller of all his acts and proceed-

ings.

"Provided, That the comptroller may, if he deems

proper, deposit any of the money so made in any reg-

ular Government depositary, or in any State or na-

tional bank either of the city or town in which the

insolvent bank was located, or of a city or town as

adjacent thereto as practicable; if such deposit is

made he shall require the depositary to deposit United

States bonds or other satisfactory securities with the

Treasurer of the United States for the safe-keeping

and prompt payment of the money so deposited: Pro-

vided, That no security in the form of deposit of

United States bonds, or otherwise, shall be required in

the case of such parts of the deposits as are insured

under section 264 of this title. Such depositary shall

pay upon such money interest at such rate as the

comptroller may prescribe, not less, however, than 2

per centum per annum upon the average monthly

amount of such deposits. (R. S. Sec. 5234; May 15,
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1916, c. 121, 39 Stat. 121; Aug. 23, 1935, c. 614, Sec. 339,

49 Stat. 721.)"

Sec. 197, Title 12, U.S.C.A.

"Sec. 197. Shareholders' meeting; continuance of

receivership; appointment of agent; winding up

business; distribution of assets.

"Whenever any association shall have been or shall

be placed in the hands of a receiver, as provided in

section 192 and other sections of this Code, and when,

as provided in section 194 thereof, the Comptroller of

the Currency shall have paid to each and every credi-

tor of such association, not including shareholders who

are creditors of such association, whose claim or claims

as such creditor shall have been proved or allowed

as therein prescribed, the full amount of such claims,

and all expenses of the receivership and the redemp-

tion of the circulating notes of such association shall

have been provided for by depositing lawful money

of the United States with the Treasurer of the United

States, the Comptroller of the Currency shall call a

meeting of the shareholders of such association by

giving notice thereof for thirty days in a newspaper

published in the town, city, or county where the busi-

ness of such association was carried on, or if no news-

paper is there published, in the newspaper published

nearest thereto. At such meeting the shareholders shall

determine whether the receiver shall be continued and

shall wind up the affairs of such association, or whether

an agent shall be elected for that purpose, and in so
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determining the said shareholders shall vote by bal-

lot, in person or by proxy, each share of stock en-

titling the holder to one vote, and the majority of

the stock in value and number of shares shall be

necessary to determine whether the said receiver shall

be continued, or whether an agent shall be elected.

In case such majority shall determine that the said

receiver shall be continued, the said receiver shall

thereupon proceed with the execution of his trust, and

shall sell, dispose of, or otherwise collect the assets

of the said association, and shall possess all the pow-

ers and authority, and be subject to all the duties and

liabilities originally conferred or imposed upon him

by his appointment as such receiver, so far as the

same remain applicable. In case the said meeting

shall, by the vote of a majority of the stock in value

and number of shares, determine that an agent shall

be elected, the said meeting shall thereupon proceed

to elect an agent, voting by ballot, in person or by

proxy, each share of stock entitling the holder to one

vote, and the person who shall receive votes repre-

senting at least a majority of stock in value and num-

ber shall be declared the agent for the purposes here-

inafter provided; and whenever any of the share-

holders of the association shall, after the election of

such agent, have executed and filed a bond to the

satisfaction of the Comptroller of the Currency, con-

ditioned for the payment and discharge in full of

each and every claim that may thereafter be proved

and allowed by and before a competent court, and for



VI.

the faithful performance of all and singular the duties

of such trust, the comptroller and the receiver shall

thereupon transfer and deliver to such agent all the

undivided or uncollected or other assets of such asso-

ciation then remaining in the hands or subject to the

order and control of said comptroller and said re-

ceiver, or either of them; and for this purpose said

comptroller and said receiver are hereby severally

empowered and directed to execute any deed, assign-

ment, transfer, or other instrument in writing that

may be necessary and proper; and upon the execu-

tion and delivery of such instrument to the said agent

the said comptroller and the said receiver shall by

virtue of this chapter be discharged from any and

all liabilities to such association and to each and all

the creditors and shareholders thereof. Upon receiv-

ing such deed, assignment, transfer, or other instru-

ment the person elected such agent shall hold, control,

and dispose of the assets and property of such asso-

ciation which he may receive under the terms hereof

for the benefit of the shareholders of such association,

and he may in his own name, or in the name of such

association, sue and be sued and do all other lawful

acts and things necessary to finally settle and dis-

tribute the assets and property in his hands, and may
sell, compromise, or compound the debts due to such

association, with the consent and approval of the dis-

trict court of the United States for the district where

the business of such association was carried on, and

shall at the conclusion of his trust render to such
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district court a full account of all his proceedings,

receipts, and expenditures as such agent, which court

shall, upon due notice, settle and adjust such accounts

and discharge said agent and the sureties upon said

bond.

"And in case any such agent so elected shall refuse

to serve, or die, resign, or be removed, any share-

holder may call a meeting of the shareholders of such

association in the town, city, or village where the

business of the said association was carried on, by

giving notice thereof for thirty days in a newspaper

published in said town, city, or village, or if no news-

paper is there published, in the newspaper published

nearest thereto, at which meeting the shareholders

shall elect an agent voting by ballot, in person or by

proxy, each share of stock entitling the holder to one

vote, and when such agent shall have received votes

representing at least a majority of the stock in value

and number of shares, and shall have executed a bond

to the shareholders conditioned for the faithful per-

formance of his duties, in the penalty fixed by the

shareholders at said meeting, with two sureties, to b(

approved by a judge of a court of record, and file said

bond in the office of the clerk of a court of record

in the county where the business of said asso-

ciation was carried on, he shall have all the rights,

powers, and duties of the agent first elected as herein-

before provided. At any meeting held as hereinbefore

provided administrators or executors of deceased
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shareholders may act and sign as the decedent might

have done if living, and guardians of minors and

trustees of other persons may so act and sign for

their ward or wards or cestui que trust. The proceeds

of the assets or property of any such association which

may be undistributed at the time of such meeting or

may be subsequently received shall be distributed as

follows

:

"First. To pay the expenses of the execution of

the trust to the date of such payment.

"Second. To repay any amount or amounts which

have been paid in by any shareholder or shareholders

of such association upon and by reason of any and

all assessments made upon the stock of such associa-

tion by the order of the Comptroller of the Currency

in accordance with the provisions of the statutes of

the United States; and

"Third. The balance ratably among such stockhold-

ers, in proportion to the number of shares held and

owned by each. Such distribution shall be made from

time to time as the proceeds shall be received and as

shall be deemed advisable by the said comptroller or

said agent. (June 30, 1876, c. 156, Sec. 3, 19 Stat. 63;

Aug. 3, 1892, c. 360, 27 Stat. 345; Mar. 2, 1897, c. 354,

29 Stat. 600; Mar. 3, 1911, c. 231, Sec. 291, 36 Stat.

1167.)"
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Sec. 605, Title 15, U.S.C.A.

(1938 Cumulative Annual)

"Sec. 605. Loans and advances by corporations;

allocation; security ; form; limitation on amount;

period of loan; fees and commissions.

"To aid in financing agriculture, commerce, and

industry, including facilitating the exportation of

agricultural and other products, the Corporation is

authorized and empowered to make loans, upon such

terms and conditions not inconsistent with this chap-

ter as it may determine, to any bank, savings bank,

trust company, building and loan association, insur-

ance company, mortgage-loan company, credit union,

Federal land bank, joint-stock land bank, Federal in-

termediate credit bank, agricultural credit corpora-

tion, livestock credit corporation, organized under the

laws of any State or of the United States, including

loans secured by the assets of any bank, savings bank,

or building and loan association that is closed, or in

process of liquidation to aid in the reorganization or

liquidation of such banks or building and loan asso-

ciations, upon application of the receiver or liquidat-

ing agent of such bank or building and loan associa-

tion, and any receiver of any national bank is hereby

authorized to contract for such loans and to pledge

any assets of the bank for securing the same. * * #>>
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Sec. 41 (16), Title 28, U.S.C.A.

" Sec. 41, subd. (16). Suits against national-banking

associations. Sixteenth. Of all cases commenced by the

United States, or by direction of any officer thereof,

against any national banking association, and cases

for winding up the affairs of any such bank ; and of all

suits brought by any banking association established

in the district for which the court is held, under the

provisions of chapter 2 of Title 12, to enjoin the Comp-

troller of the Currency, or any receiver acting under

his direction, as provided by said chapter. And all

national banking associations established under the

laws of the United States shall, for the purposes of

all other actions by or against them, real, personal,

or mixed, and all suits in equity, be deemed citizens

of the States in which they are respectively located.

(R. S. Sec. 563, par. 15, Sec. 629, pars. 10, 11*; Mar. 3,

1911, c. 231, Sec. 24, par. 16, 36 Stat. 1092.)"

* July 12, 1882, c. 290, Sec. 4, 22 Stat. 163; Aug. 13,

1888, c. 866, Sec. 4, 25 Stat. 436 ; should be added to

the citation.

Sec. 225 (d), Title 28, U.S.C.A.

"Sec. 225. {Judicial Code, section 128, amended.)

Appellate jurisdiction—

"(d) Circuits in which revieivs shall be had. The

review under this section shall be in the following cir-

cuit courts of appeals : The decisions of a district court
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of the United States within a State in the circuit court

of appeals for the circuit embracing such State ; those

of the District Court of Alaska or any division thereof,

the United States district court, and the Supreme

Court of Hawaii, and the United States Court for

China, in the Circuit Court of Appeals for the Ninth

Circuit ; those of the United States district court and

the Supreme Court of Porto Rico in the Circuit Court

of Appeals for the First Circuit; those of the Dis-

trict Court of the Virgin Islands in the Circuit Court

of Appeals for the Third Circuit; and those of the

District Court of the Canal Zone in the Circuit Court

of Appeals for the Fifth Circuit."


